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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 19th day of January, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11448
V.

Rl CHARD LYLE HASLEY,

Respondent .

N N N N N N N N N N N N N N

ORDER DENYI NG RECONSI DERATI ON

Respondent seeks reconsideration, rehearing, reargunent, and
nmodi fication of our order, NTSB Order EA-3971, served Septenber
13, 1993. In that order, we affirnmed a |law judge's finding that
respondent had violated 14 C F. R 61.3(c), 67.20(a)(4), and
121.383(a) and we affirmed the | aw judge's revocation of
respondent’'s airline transport pilot and first class nedical
certificates. The Adm nistrator has replied in opposition to
respondent's petition. W deny the petition.?

For the nost part, respondent’'s argunents on petition repeat

'Respondent has attached to his petition a nunber of
docunents, all of which are new evi dence, acceptance and
consideration of which is not justified under the requirenents of
49 C F.R 821.50(c). Hence the nmatters are not acceptable.
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argunents he nade on appeal fromthe |aw judge's initial
decision -- argunents we addressed and rejected in EA-3971. For
exanpl e, respondent again argues that proof of a § 67.20(a)(4)
violation (the alteration of a nmedical certificate) requires
proof of intentional falsification or fraud. This is not the
case, as the plain wording of the regul ati on denonstrates -- a
matter on which our original decision was quite clear.

Simlarly, as we discussed in our prior opinion, there is
nmore than sufficient evidence in the record to support the
finding that respondent violated 8 67.20(a)(4). W see no
support for the proposition suggested by respondent that the
Adm ni strator could not prove his case by a preponderance of the
evi dence by using testanentary evidence, but was sonehow required
to produce uncontrovertible docunentary evi dence show ng the
alteration to his nedical certificate. There is no question but
that the testamentary evidence fromrespondent's forner
col | eagues supports a finding that he altered his nedical
certificate so as to hide the fact that he had not had the
6- mont h nedi cal examrequired of himto remain a pilot-in-
command. > Moreover, although we found evi dence of two
alterations (as opposed to the one alleged in the Admnistrator's
conplaint), that does not detract fromour affirmance of the
Adm nistrator's charge that respondent violated § 67.20(a)(4).°3

We al so see no need to el aborate substantially on our
affirmance of revocation as an appropriate sanction. Contrary to
respondent’'s cl ainms, revocation does not require that we find him
to be sonehow | acking in either norals or command judgnent. Nor,
sinply because revocation is the typical sanction when fraud or
falsification is proven, is a |esser sanction appropriate in the
absence of fraud or falsification. W reiterate our belief,
unshaken by respondent's petition, that respondent's alteration
of this official docunent to cover up his lack of a tinely
medi cal exam nation and avoi d denotion (however tenporary)
denonstrates a willingness to conprom se safety, and reflects a
lack of qualification to hold his certificates.*

’Respondent contends that Exhibit A-8 fails to support the
Adm nistrator's clains. W note, in passing, that the |aw judge
specifically found (Tr. at 44) that Exhibit A-8 had been
nmutilated and had "a | ot of erasures.”

W& found that the 1-30-89 date of his |ast nedica
exam nation, as shown on his nmedical certificate, had been
changed by hand to 4-30-89 by altering the "1" and that the 4-30-
89 date had then been further changed by erasing the handwitten
change and replacing it wwth a typewitten nunber 4. The
Adm ni strator's conplaint charged only that the nunber 4 had been
typed over the nunber 1.

“The Administrator's failure to prosecute this case as an



Finally, respondent raises an issue of first inpression
involving P.L. No. 102-345, the FAA G vil Penalty Adm nistrative
Assessnent Act of 1992 (signed into | aw on August 26, 1992) (the
CP Act). Respondent argues that this case nust be remanded so
that the | aw judge can consider: (1) reduction of the sanction to
a civil penalty, pursuant to the Board' s new, expanded authority;
and (2) the Admnistrator's alleged failure to offer witten,
publicly avail abl e agency sancti on gui dance to support revocation
here.> W disagree that either the CP Act or Administrator v.

Okl ahoma Executive Jet Charter, Inc. & Curtis, NISB Order EA-3928
(1993), direct or support remand here.

In making the first argunent, respondent fails to recognize
that the Board on appeal, as well as the |aw judge, may nodify
sanction as anong revocation, suspension, and civil penalty.
Thus, when a case is already before the Board, there is no
conpelling requirenent for remand. Review of the matter by the
Board itself is quite appropriate.

(..continued)

energency offers no support for a sanction |ess than revocati on.
Adm nistrator v. Wsler, NISB Order EA-3591 (1992). Further,
mtigation of sanction depends not on factors such as
respondent’'s subsequent acconplishnments but on the existence,
type, and degree of extenuating circunstances in the conm ssion
of the violation. See, e.g., Admnistrator v. Thonpson, NTSB
Order EA-3247 (1991) at n. 9 (neither violation free record nor
good attitude justifies reduction of sanction); Adm nistrator v.
Morrone, NTSB Order EA-3661 (1992) (sanction mtigation is based
on extenuating circunstances).

The CP Act, at 49 U.S.C. App. 1471(a)(3)(D)(iii), reads
(enphasi s added):

(i11) WEIGHT AFFORDED TO FI NDI NGS AND | NTERPRETATI ONS OF
FAA. -- In the conduct of its hearings under this

subpar agraph, the National Transportation Safety Board shal
not be bound by any findings of fact of the Adm nistrator
but shall be bound by all validly adopted interpretations of
| aws and regul ati ons adm ni stered by the Federal Aviation
Adm ni stration and of witten agency policy gui dance
available to the public relating to sanctions to be i nposed
under this subsection unless the Board finds that any such
Interpretation is arbitrary, capricious, or otherw se not in
accordance wwth law. The Board may, consistent with this
subsection, nodify the type of sanctions to be i1 nposed from
assessnent of a civil penalty to suspension or revocation of
a certificate.




Respondent further m sconstrues the application of the CP

Act regarding the matter of deference owed by the Board to
"written agency policy guidance” of the Admnistrator. This
provision is intended to specify that, where a dispute between
FAA and NTSB ari ses over sanction, that dispute is to be
resol ved, as a general rule, in favor of the FAA where the
Adm ni strator has proceeded according to witten and publicly
avai | abl e guidelines. The provision does not speak to cases,
such as the one at bar, where the NISB and FAA are in agreenent.

In our view, and in keeping with precedent, the alteration of an
of ficial docunent to mask a |ack of qualifications is a revocable
offense. As this is a policy judgnent that both agencies share,
no i ssue of deference arises.

ACCORDI NGY, I T IS ORDERED THAT:
1. Respondent's petition is denied; and
2. The revocation of respondent’'s airline transport pilot

and first class nedical certificates shall begin 30 days fromthe
date of service of this order.®

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above order.

®For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



